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SECTION 1. EXECUTIVE SUMMARY

While there is an abundance of food produced in the U.S. every year,! a significant amount of this wholesome, healthy, and
safe food ends up in businesses’ dumpsters and consumers’ trash cans, making its way to landfills.? Forty percent of the
food produced in the U.S. goes uneaten, resulting in at least 62.5 million tons of wasted food each year.® The amount of
food waste in the U.S. has been on the rise for the past several decades, with per capita food loss increasing by 50 percent
from 1974 to 2005.* At the same time, 42.2 million individuals, including 13.1 million children, were food insecure in 2015,
meaning that at some point during the year they lacked access to a sufficient amount of food to lead an active, healthy
lifestyle.® Diverting safe, edible food from the waste stream to food insecure individuals can significantly reduce food
waste, while also playing a role in hunger relief efforts.

The authors of this report acknowledge that food donations alone cannot solve the pressing challenge of food insecurity, as
this would require addressing the underlying poverty that is its root cause. However, as we work to implement broader and
deeper solutions to food insecurity, complementary mechanisms for addressing hunger relief are still needed. Donations
of healthy, wholesome food can provide a mechanism for immediate relief of food shortages and a critical response to
food insecurity.

A number of federal laws and policies strive to enhance food recovery, yet many are out of touch with the evolving
landscape of food donation and the effectiveness of others is limited by a number of barriers. This policy paper presents
actions the federal government can take to better align federal laws and policies with the objective of increasing donation
of safe surplus food. In brief, we recommend the following policy changes to enhance food donation:

Enhance Liability Protections for Food Donations. The Bill Emerson Good Samaritan Food Donation Act (Emerson Act)
provides a federal baseline of civil and criminal liability protections for food donors and the nonprofits that receive and
redistribute those donations. The protections afforded by the Emerson Act are significant and have enabled many food
donations; yet, numerous existing and prospective donors remain unaware of these protections. Furthermore, several
provisions in the Act should be broadened to better align with the current food recovery landscape.

Recommendations:

>  Congress should delegate an executive agency to be in charge of implementing and interpreting the Emerson Act.
Unlike many statutes that delegate power to an executive agency to interpret and enforce them, Congress never
delegated authority over the Emerson Act to a specific agency. The Act also has never been interpreted by a court.
As a result, donors may not know how to interpret some of the Act’s more ambiguous terms and are unclear on the
Act’s requirements. Congress should designate a federal agency, most likely the U.S. Department of Agriculture, to
be in charge of providing guidance and raising awareness about the Emerson Act.

>  Congress should amend the Emerson Act to provide liability protection to nonprofit organizations that either
give food away for free or charge recipients a reduced fee. The Emerson Act only provides liability protections
to donors and nonprofit food recovery organizations when the end recipient receives food for free.® This means
that the Emerson Act does not extend liability protection when the end recipient pays for the food, even at a
reduced rate. This outdated language deters donations to innovative food recovery models, such as nonprofit “social
supermarkets” that sell surplus food at a reduced price while filling a need in local communities. Such models allow
food recovery organizations to use any funds generated by the sale to offset their operating costs, thus enabling
them to serve more individuals.

» The Emerson Act should be broadened to provide liability protection for wholesome food donated directly to
individuals in need by food producers and licensed food service establishments, including restaurants, food
processors, institutional foodservice, retailers, farms and others. The Emerson Act covers donations made to “a
nonprofit organization for ultimate distribution to needy individuals,”” but does not provide protection for donations
of wholesome food directly from a donor to those in need. Extending protections to direct donations can help
to increase efficiency, reduce costs, and enable timely use of perishable food. This provision should be limited to
businesses and institutions that provide low-risk food, such as produce straight from the farm, or institutions that
comply with commercial food safety requirements, thus ensuring that these direct donations will be made safely.

»  The Emerson Act should be amended so that foods must only comply with (or be reconditioned to comply with)
federal, state, and local safety standards or safety-related labeling standards. The Emerson Act currently only
protects donations of foods that comply with or are reconditioned to comply with all federal, state, and local “quality
and labeling standards.”® However, federal law imposes several labeling requirements, such as the manufacturer’s
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address or the product’s net weight, which are not necessary to ensure that donated food is safe. All donated
food should comply with safety standards, but giving liability protection to donated foods that have labeling flaws
irrelevant to safety could help prevent unnecessary waste.

»  TheEmerson Act should explicitly provide liability protection for the donation of past-date food. Date labels on food
are generally indicators of freshness, yet many consumers, potential food donors, and state and local governments
misinterpret these labels as indicators of safety. Despite the fact that Congress did not perceive past-date foods
as beyond the Emerson Act’s protection, the Act does not explicitly state that donations of past-date foods are
protected from liability, raising fears among donors that donating past-date food will place them outside the Act’s
protection. Congress should amend the Act to clearly state that past-date food donations are protected from liability.

Improve Federal Tax Incentives for Food Donations. Federal tax incentives exist to encourage food donations. Food
donors are eligible for either a general deduction (deducting the basis value of the charitable contribution) or an enhanced
deduction (substantially higher than the general deduction) for qualified food donations. The enhanced tax deduction
was modified and permanently expanded in December 2015 to apply to all businesses that donate food, so long as the
donation meets certain criteria. The 2015 changes took a significant step to incentivize donations, but there are additional
ways to further improve the federal tax incentives available for food donations.

Recommendations:

>  Federal tax incentives should be expanded to include an alternative tax credit that can be used by low-margin
businesses, like many farms, in lieu of the enhanced deduction. Tax deductions do not sufficiently incentivize
low-profit margin businesses, such as many farms, even though these businesses often incur substantial additional
operating costs and other ancillary expenses when making food donations. Congress can help to address the unique
situation of farmers and other low-profit businesses that struggle to utilize a deduction by providing a tax credit
instead of a deduction. Businesses should be free to choose whether to claim the enhanced deduction or the tax
credit.

>  Federal tax incentives should be strengthened by adding a deduction or credit specifically to cover the cost
of transporting donated food. The cost of transporting food from the donor to a food recovery organization is
common to all food donation but one that is difficult to cover, particularly for smaller businesses and food recovery
organizations. To address this issue, Congress should provide a tax incentive specifically tailored to offset this
cost. Such incentive should be limited to logistics, transportation, or trucking companies that transport donated
food, farms that deliver donated food directly to food rescue organizations, and donors that pay a food recovery
organization to transport donations. Limiting the tax incentive to these situations will help encourage businesses
to donate transportation services and generate resources for food recovery organizations to increase their own
transportation capacity.

>  Congress should foster the development of innovative, sustainable food recovery models by repealing the “no-
charge” provision that prevents the enhanced deduction from being claimed if donated food is “transferred by the
donee in exchange for money, other property, or services.”® The enhanced deduction is not available if the donated
food will be sold, even at a steeply discounted price, to the end recipient. This “no-charge” provision hampers
development of new food recovery models, such as nonprofit organizations that employ a retail “social supermarket”
model, or those that create and sell value-added goods made from donated foods. Donors have little incentive to
donate to such organizations if they are not able to claim the enhanced deduction, thus stifling innovation.

»  Congress should amend the enhanced deduction to only require compliance with safety standards and safety-
related labeling Food, Drug, and Cosmetic Act requirements. A business can only claim the enhanced deduction
if the donated food meets all applicable safety and labeling requirements of the federal Food, Drug, and Cosmetic
Act. Although some labeling requirements are relevant to safety (such as ingredient and allergen lists), some (such
as net weight) are not. Disqualifying all mislabeled food from eligibility for the enhanced deduction deters donation
of many wholesome foods. Congress should clarify that only labeling requirements related to safety serve as a
prerequisite for receiving the enhanced tax deduction.

Standardize and Clarify Expiration Date Labels. There is no federal system regulating the “sell by,” “best by,” “use by,”
and other date labels used on food. Instead, each state decides whether and how to regulate date labels, leading to a
patchwork of inconsistent regulations. Manufacturers have broad discretion on how the dates on foods are selected, and
these dates typically reflect quality and taste rather than safety. Yet businesses, individuals, and even state regulators
frequently misunderstand the dates and interpret them to be indicators of safety. Some states even restrict or forbid the
sale or donation of past-date foods. These inconsistent and misguided state laws lead to wholesome foods unnecessarily
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being discarded rather than donated.

Recommendations:

»  Congress should establish standard label language that distinguishes between quality-based and safety-based
labels, and educate consumers on the meaning of the new date labels. Congress should pass legislation or the
FDA and USDA should collaborate to create a standardized date label system. Food manufacturers should have two
options for date labeling: a “best if used by” date that is optional for indicating quality and a “use by” date required
for food items that FDA and USDA find to have a food safety concern over time.

>  Allow for the sale or donation of foods after the quality date. As part of the creation of a distinction between
quality and safety dates, Congress should pass legislation or the FDA and USDA should collaborate to bar states from
preventing the donation or sale of food that is past its quality date. Only the sale and donation of past-date foods
bearing the “use by” safety date should be allowed to be restricted.

Better Monitor and Encourage Food Donation by Federal Agencies. The Federal Food Donation Act of 2008 encourages
federal agencies that have contracts for food services or sale, food provision, or for use of federal property by private
parties for events where food is provided, to donate excess food to nonprofits that distribute or serve to food-insecure
people. This law requires that language encouraging the contractor to donate excess food, when possible, be added to
such contracts. However, while they are encouraged to donate surplus food, federal agencies and their contractors are
not required to make these donations. Further, they are not required to keep track of or report any donations they make,
rendering it nearly impossible to assess vendors’ performance or the broader impact of this Act.

Recommendations:

» The Food Donation Act of 2008 should be amended to include a requirement that agencies and their contractors
track and report on the amount of food donated. Under current law, no reporting is required by federal agencies
or their contractors regarding implementation of the Act. Required tracking and reporting on the amount of food
donated will facilitate the collection of data on food donation and the effects of the Act, and help to increase
donations.

» The Food Donation Act of 2008 should be amended to require covered contracts to include language mandating
that agency contractors take steps to donate excess food by creating a written agreement with a food recovery
organization. Mandating the insertion of stronger language and the formation of a relationship between the
contractor and a food recovery organization through a written agreement would require agencies and contractors
to take the necessary steps to begin donating food. In the event that surplus food is not donated, contractors should
be required to summarize in an annual report the reasons for which they were unable to donate, such as refusal
by the food recovery organization or the organization’s inability to accept such donations. Mandating that agencies
establish a relationship with a food recovery organization can increase food donations by federal agencies and help
the federal government to serve as a model of best practices for states and private companies.

Publish Food Safety Guidance for Food Donations. Lack of clarity and consistency surrounding the food safety
requirements for donated food poses a frequent barrier to donation. The FDA Food Code, a model food safety code
created by the FDA and outside experts, has been adopted in some form by all 50 states but does not include language
specifically related to food safety for food donations. This contributes to the absence of regulatory language specific to
food donations in most state and local food safety regulations, and inconsistent regulatory language in those locales that
do have relevant regulations. This deters food donations, as food donors are not able to find guidance regarding safety
requirements for food donations, or are subject to regulations that vary greatly from one jurisdiction to another, posing a
particular challenge to businesses that operate in multiple jurisdictions. The federal government does produce a separate
resource for food recovery programs, known as the Comprehensive Resource for Food Recovery Programs, which contains
valuable information about how to safely and effectively implement a food recovery program. However, this resource is
not included in the FDA Food Code and is not widely disseminated, so most food donors, state regulators, and state and
local health inspectors do not know of its existence. Additionally, the guide may not be appropriate for all organizations
involved in food recovery, since existing organizations operate at a variety of scales and use different models of recovery.
Finally, the resource is not regularly updated. Updating this guidance and incorporating it into the FDA Food Code would
be an important step toward more consistent regulation of donated food.
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Recommendations:

» Include modernized and clarified guidance on food donations informed by food recovery organizations and donors
operating at different scales and contexts in the FDA Food Code. Because states generally base their food safety
regulations on the model FDA Food Code, the addition of such language to the Food Code has the potential to foster
more consistent state regulations and facilitate more food donation. Such language should be developed with the
input of a range of potential donors and food recovery organizations operating at different scales and contexts, such
as farms, restaurants, and food service establishments that donate prepare foods. The guidance should also reflect
the ongoing evolution of food recovery in the U.S.

» The FDA and the Conference for Food Protection should work to distribute the Comprehensive Resource so that
it reaches a wider audience. Whether or not the Comprehensive Resource is incorporated into the Food Code,
the FDA and the Conference for Food Protection should go further to make the Comprehensive Resource more
accessible by circulating it through additional online platforms, specifically ones frequented by food donors and local
and state health inspectors.

» The Comprehensive Resource should be updated every four years to reflect current food safety practices,
data, language, and trends. The Comprehensive Resource contains important information on implementing and
maintaining a food recovery program, but its utility decreases when it is not regularly updated. The Comprehensive
Resource should be updated every four years (the same frequency with which the FDA Food Code is updated) so
that it reflects accurate data on food waste, common language with the Food Code, and current information on food
science.

SECTION II. INTRODUCTION

The paradox of food waste in the United States—that large quantities of food are wasted each year while many individuals
lack regular access to food—is proof of a broken food system. Forty percent of the U.S. food supply goes uneaten, resulting
in at least 62.5 million tons of wasted food each year.'° Although this excess food is wholesome and safe to eat, a significant
amount ends up in landfills instead of the plates of those in need.!* Uneaten food is the single largest contributor of solid
waste in our nation’s landfills.?? This waste carries with it the loss of natural resources. Approximately 21% of the U.S.s
agricultural water and 20% of cropland and fertilizers are used to produce food that ends up in landfills.® This level of food
waste presents a grave threat to our economy, our health, and our environment.

Despite the large amount of food that is unnecessarily discarded, 12.7 percent of U.S. households were food insecure
in 2015, meaning that at some point during the year they lacked access to a sufficient amount of food to lead an active,
healthy lifestyle.’* It has been estimated that recovering and redistributing just 15 percent of all the food lost in the United
States could feed 25 million Americans each year.?®

\__ Food Recovery Hierarchy Food waste reduction can be accomplished using multiple approaches, including
—— preventing surplus food at the source, donating food to people in need, or diverting
Roducothovlume of suplusfood geneted excess food to be used for composting or other industrial uses. In order to help
SR o= Hunory Hecb TN public and private entities prioritize among these recovery opportunities, the U.S.
" Feod Animals Environmental Protection Agency (EPA) created the Food Recovery Hierarchy.'® At

stoa

the very top of the hierarchy, the EPA recommends “source reduction,” or preventing
food waste at the source.’” The next best outcome, according to the Food Recovery
Hierarchy, is ensuring that surplus or unused food is used to “feed hungry people.”*®
| Lanan Given allthe resources that go into producing food and all the food insecure individuals

g Lot erto in need, the best ethical and environmental choice for safe and wholesome surplus
food is to ensure that it goes to people who need it.

Itis important to clarify the role food donations can play in the broader picture of both reducing food waste and addressing
food insecurity. Solving food insecurity will require addressing the underlying poverty that is its root cause. However, until
we realize broader solutions to food insecurity, people still need food. At the same time, much safe, wholesome food
currently goes to waste. While we work toward a more efficient food system, there is an abundance of surplus food that
should be used to feed those in need. Food donations provide a mechanism for immediate relief from food shortages and
are an essential resource that food insecure individuals rely on to feed themselves. Additionally, food donation programs
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can often lead to less surplus by helping businesses realize the amount of excess food they generate.

Many food recovery and anti-hunger organizations recover and distribute food donations; Across the
together they are able to successfully rescue billions of pounds of food each year.? In 2015 alone, .
Feeding America, a nationwide network of food banks, distributed over 2 billion pounds of food entire supply
that would have otherwise gone to waste.?’° However, a large percentage of surplus food still goes chain, merely
to waste. Across the entire supply chain, merely 10% of food is recovered each year.?* On farms, 10% of food
an estimated 10 million tons of fresh fruits and vegetables remain unharvested each year due to .
low market prices, labor shortages, cosmetic imperfections and other causes.? Lost opportunities is recovered
also abound in the manufacturing and retail sectors. According to a report jointly sponsored by each year.

the Grocery Manufacturers Association, National Restaurant Association, and Food Marketing

Institute, three leading industry trade groups, only 1.7% of food products deemed unsalable by food manufacturers were
recovered for human consumption;? among retailers and wholesalers 18% was recovered,?* while among restaurants 2%
was recovered.”

In the late 1990’s the federal government, led by the Clinton administration, first recognized the need to reduce food
waste and encourage food recovery across all sectors of the food industry.?® In a 1996 memorandum signed shortly after
the Bill Emerson Good Samaritan Food Donation Act (discussed in Section Ill: Enhance Liability Protections for Food
Donations), President Clinton acknowledged that despite the vast amounts of agricultural resources in the United States,
some Americans still did not have enough to eat, and asserted that recovering food that would otherwise be wasted could
help provide for those in need.?” In this memorandum, Clinton instituted a policy encouraging federal agencies® and their
contractors to donate excess wholesome food to nonprofits and created an Interagency Working Group on Food Recovery
to Help the Hungry to carry out the policy.? In the midst of this growing awareness of the significance of food recovery
efforts, the U.S. Department of Agriculture (USDA) and the U.S. Food and Drug Administration (FDA) jointly developed
guidelines for safely implementing a food recovery program, the Comprehensive Guidelines for Food Recovery Programs
(now the Comprehensive Resource for Food Recovery Programs; discussed in Section VII: Food Safety Guidance for Food
Donations).3°

After a lull following the considerable efforts of the 1990’s, today the federal government and many stakeholders have a
renewed focus on reducing food waste and enhancing food recovery. In 2015, the USDA and EPA announced the nation’s
first ever food waste reduction goal, seeking to halve U.S. food waste by 2030.3! Prior to the announcement of this goal,
both agencies utilized a variety of initiatives and challenges to educate consumers and businesses about the issues of food
waste, food insecurity, and best practices to reduce waste and recover food.3? Despite these efforts, more can be done to
reduce barriers to food donation and better align incentives for businesses so that they can recover safe, wholesome food.

Food is wasted for a variety of reasons, from cosmetically imperfect fruits and vegetables, to confusion over “best by” date
labels, to a consumer culture that encourages grocery stores to overstock shelves, even when the food will not be sold.
Much of this food could be donated instead of wasted, if not for a range of barriers that prevent safe, wholesome surplus
food from finding its way to the plates of those in need.

One major barrier to donation is liability. Businesses worry about incurring liability if someone gets sick from eating
donated foods. Many businesses fail to donate foods because they do not know about the liability protections available to
food donors under the Bill Emerson Good Samaritan Food Donation Act (Emerson Act).*®* Those that are aware of available
liability protections may be deterred by unclear provisions in the Act or may not want to incur additional costs needed to
comply with the Act, such as re-conditioning some food products.** Navigating and complying with these rules can require
a significant amount of time and resources, serving as additional barriers to food donation.®

Another key reason that food producers fail to donate healthy, wholesome food is cost. Food that is donated rather
than sold must still be harvested, processed or prepared for donation, stored and transported to the eventual recipient,
and sometimes reconditioned to ensure it complies with federal, state, and local quality and labeling laws.3® Farmers in
particular face steep costs to prepare food for donation. In order to donate surplus crops, they have to pay labor costs
to harvest, wash, sort and pack crops that would otherwise be left in the fields or culled out. After food is prepared
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for donation, it must be transported from the farm, restaurant, or retailer to the recipient food recovery organization.
Transportation costs can be significant:*” they include a vehicle (sometimes one with refrigeration), a driver, gas, and other
vehicle maintenance and repairs. While many businesses pay for their trash, recycling, or organic waste to be picked up,
they have come to rely on volunteer groups or food recovery organizations to transport the food for them without charge,
even though donations are often more complicated and costly to manage. However, where no such organization exists, or
where local food recovery organizations do not have capacity to transport the food, it may be more cost-effective for the
donor to throw out the food instead of pay for transportation.3®

Much food is wasted due to confusion over whether it can be eaten near or past its expiration date.** This confusion
impacts consumers, but also food businesses, food recovery organizations, and even health inspectors, who may be unable
to accurately respond to questions by potential donors. Some states even restrict or ban the sale or donation of past-date
foods. Yet date labels on foods are generally not indicators of safety, but of freshness. Because of ongoing confusion about
whether such foods can be donated, businesses needlessly discard past-date products, and food recovery organizations
are often unable or unwilling to rescue this safe, wholesome food and get it to those in need.

The lack of clear food safety guidance also poses a challenge to food donation. The food safety laws that apply to food
establishments—like restaurants, cafeterias, and retail stores—vary by state and locality. Because these food safety laws
generally do not cover food safety for food donations, food donors and food recovery organizations often have trouble
figuring out which food safety regulations apply to the food they wish to donate or distribute.

Despite the many barriers to food donation, growing numbers of individuals, nonprofits, and businesses are seeing food
waste as a pressing issue and realizing the many ways to use surplus food productively. Yet more can be done to incentivize
businesses to donate food instead of wasting it, and to support creative new models that can reduce food waste. For
example, a number of innovative organizations have developed alternative ways to recover surplus food and get it to
those in need. These innovators are testing technologies to better connect food donors with food recovery organizations,
converting cosmetically imperfect fruits and vegetables into new food, like juices and soups, or applying retail models
to provide surplus food at a reduced cost to communities in need.* Unfortunately, as is often the case, many of these
innovations could not have been predicted when the laws were created, and thus several existing laws related to food
safety and food donation pose barriers to these new models.

Keeping the Food out of the Landfill:
Policy Ideas for States and Localities
provides recommendations in eight
policy areas that can be utilized by
legislators, advocates, food donors,
and food recovery organizations to
call for policy changes at the state
and local levels. This toolkit covers a
range of exciting policy examples from
all over the country, such as Virginia’s
new tax incentive for food donors,
Cadlifornia’s funding to support food
recovery infrastructure, guidance by
Indiona to help schools implement
share tables and reduce food waste,
and organic waste bans and waste
recycling laws from New York City
to Vermont. A variety of educational
resources are also included in the
toolkit to encourage readers to expand
their knowledge of ways to address
food waste.

Source: Keeping the Food out of the Landfill:
Policy Ideas for States and Localities, Harvard
Food Law and Pol’y Clinic and Univ. of Ark.
(Apr. 2016), http://www.chlpi.org/wp-content/
uploads/2013/12/Food-Waste-Toolkit_Oct-
2016_smaller.pdf.
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Policy Opportunities to Support Food Donation

When producers, restaurant, retailers, food recovery organizations, and
innovators across the nation face barriers like the ones described above,
systemic solutions are required. Food waste is a drain on our economy and
our environment, when surplus food could instead be a resource for those
in need. The federal government can play a significant role in both reducing
food waste across the supply chain and ensuring that wholesome food
finds its way to those in need, by reforming existing laws that pose barriers
to food donation and creating new policies that encourage food donation.

Government at all levels can act to use policy tools to reduce food waste
and increase food donation. However, given the numerous avenues and the
great potential impact of federal action, this paper focuses on federal policy
levers to effect such change. State laws and policies, to the extent that they
are described in this paper, are used either to highlight models for such
federal reform or to illustrate areas where federal action is needed. Other
resources created by the report authors describe opportunities for state
and local policy action to reduce waste food

The sections throughout this paper address various existing areas of federal
law that merit reconsideration or reform to meet the goal of increased food
donation. We based our recommendations on detailed legal and policy
research, as well as discussions with several types of stakeholders, including
farmers and food recovery organizations trying to increase food donation.
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SECTION lil. ENHANCE LIABILITY PROTECTIONS FOR FOOD
DONATIONS

Many potential food donors, including grocers and retailers, cite the fear of liability as a significant deterrent to donating
food.** A 2016 survey conducted by the Food Waste Reduction Alliance (FWRA), a joint industry task force comprised of
leading companies and trade associations in the food, beverage, food service, and food retail industries, found that 25
percent of food retailers and wholesalers and 50 percent of food manufacturers cite liability concerns as one of the main
barriers to food donation.*

In 1996, Congress attempted to address these concerns by passing the Bill Emerson Good Samaritan Food Donation Act
(Emerson Act), which provides civil and criminal liability protection to a broad range of
food donors and nonprofit food recovery organizations.”* While the Emerson Act was 25% of food
an important first step, twenty years of experience with the Act have revealed some il d

L . . . . . retailers an
challenges. Because liability concerns remain a barrier to food donation, improving the
Emerson Act offers a key avenue to increase the amount of healthy, wholesome food that wholesalers and

is donated. 50% of food
This section will first analyze the federal legal framework for liability protections under manufacturers cite
the Emerson Act. Drawing on the results of this overview and data from interviews with |iqbi|ity concerns

grocery stores, food recovery organizations, experts in food recovery, and other leaders in
the food industry, this section will then outline the key shortcomings of the Emerson Act, .
as well as recommendations for how the federal government can improve the Emerson barriers to food
Act to address each shortcoming. donation.

as one of the main

In the mid-1970s, advocates began pushing for federal and state legislation that encouraged more food donations to those
in need. In 1977, California passed the first state-level Good Samaritan food donation law, and a number of states followed
with a patchwork of laws that ranged from offering limited to expansive liability protections.* In 1990, Congress tried to
address the lack of consistency across state laws by passing the Model Good Samaritan Food Donation Act, which created
a model statute for states to adopt.*® Since it was a model, it did not have the force of law and states were not required
to follow it; consequently, it was only adopted by one state.*® In 1996, Congress responded by passing the Emerson Act,
which turned the model language into binding federal law and thus provided comprehensive national liability protection
for food donors and recovery organizations.*” The Emerson Act serves as a federal floor, preempting states from removing
or providing less protection than that which was included in the Emerson Act, but allowing them to provide additional
protections.*

The Emerson Act provides liability protection to food donors and the nonprofit food recovery organizations that receive
donations and distribute food to those in need. Liability protection in the Act generally covers food donors, whether they
are individuals, businesses, nonprofit organizations, government entities, or gleaners (individuals or entities that harvest
donated agricultural crops).** Under the Act, a covered nonprofit organization is defined as an “entity that is operating
for religious, charitable, or educational purposes” and that does not provide “net earnings” or any other benefit to “any
officer, employee, or shareholder” of the entity.>® This broad definition means that the recipient must be a nonprofit, but
need not be a 501(c)(3) organization.

Donors and nonprofit food recovery organizations must meet the following four requirements to receive protection
under the Emerson Act:

(1) The food must be donated to a nonprofit organization in good faith, meaning that the food must be
donated with the honest belief that it is safe to eat;*

(2) The food must meet all federal, state, and local quality and labeling requirements, even if it is not “readily
marketable due to appearance, age, freshness, grade, size, surplus, or other conditions;”>?

(3) The nonprofit organization that receives the donated food must distribute it to needy individuals;>® and
(4) The end recipient must not pay anything of monetary value for the donated food.>*

Regarding the second requirement, even if a food does not meet all applicable quality and labeling standards, donors and
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distributers can still be protected by the Emerson Act as long as the food is reconditioned to become fully compliant.* For
this exception to apply, the food donor must inform the nonprofit organization of the defective condition of the food, and
the nonprofit organization must be knowledgeable about the standards to properly recondition the food and be willing to
do so.*®

Regarding the fourth requirement, if one nonprofit donates food to another nonprofit for distribution, the first nonprofit
can charge the distributing nonprofit a nominal fee to cover the cost of handling and processing the donated food.*’
However, the liability protection is lost if the end recipient pays for the food.

So long as the above requirements are met, the food donor and the nonprofit receiving the food will be shielded from
both civil and criminal liability that may arise from the donated food, unless the donor acts with gross negligence or
intentional misconduct.>® In other words, the donor or nonprofit food recovery organization should not donate or facilitate
the distribution of donated food that they know is likely to be harmful or dangerous. The Emerson Act’s liability protection
also extends to premises owned by donors who allow gleaners or food recovery personnel onto their property.>® In this
case, the property owner is protected from civil or criminal liability if injury or death arises due to any donation or collection
activities on the owner’s premises, except in the case of gross negligence or intentional misconduct.®

The Emerson Act laid an important foundation to support increasing food donations. However, much food is still wasted
instead of donated, and modifications to the Emerson Act could help to ensure more food makes it to the tables of those
in need.

The broad base of liability protection provided under the Emerson Act was intended to encourage food donations, yet
donors are often unaware of this protection or hesitant to donate because of unclear terms in the language of the Act.
Further, several provisions in the Act could be broadened to better align the protections they provide with the current food
recovery landscape. Clarifying the Emerson Act’s coverage and expanding its protections, as described below, can boost
food donations.

Lack of federal guidance on the Emerson Act

Unlike many statutes that delegate power to an agency to interpret and enforce them, Congress never assigned the

Emerson Act to a particular federal agency. As a result, no agency is responsible for providing federal guidance, offering an

authoritative interpretation, answering questions, or raising awareness of the Act. Further, the Emerson Act has not been

challenged in court, so no judicial interpretations of its language exist.®* Potential donors have only the 1996 statutory

language on which to base conclusions regarding their coverage. This lack of guidance makes many donors uncomfortable
Unlike many statutes because they do not know how to interpret the ambiguities in the language of the

Act, such as “needy individual.”®?
that delegate power

to an agency to Moreover, many donors remain unaware of the Emerson Act’s protections. As
. demonstrated by the 2016 FWRA survey referenced above, many retailers and
Interpret and enforce manufacturers still do not know about liability protections provided by the Act, and
them, Congress never it is difficult to spread the word to those who are not already donating.®® Yet since
assigned the Emerson no agency has authority over the Act, no one has the mandate to increase public
. awareness of its coverage. A recent report by ReFED, a collaboration of business,

Act to a particular i pveras port by . \
nonprofit, foundation and government leaders committed to reducing food waste,
federal agency. found that educating potential food donors on donation liability laws has the potential
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to divert 57,000 tons of food waste from the landfill per year.%*

Recommendation: Congress should delegate an executive agency to be in charge of implementing and
interpreting the Emerson Act. This agency should be tasked with providing guidance to clarify the meaning of
terms in the Emerson Act and with raising awareness about the Act’s protections. The USDA is well positioned
to assume oversight over the Emerson Act. The Emerson Act was added into a section of the U.S. Code known as
the 1966 Child Nutrition Act (CNA), provisions of which “shall be extended, expanded, and strengthened under
the authority of the Secretary of Agriculture.”®® In addition, USDA’s track record of working to reduce food waste
and support food recovery makes it an appropriate choice to steward the Emerson Act. If Congress does not act,
the USDA, acting under the authority granted to it in the CNA, could likely make the decision to oversee the Act
on its own. At times, USDA has already done so in order to interpret certain provisions of the Emerson Act.®®
Providing guidance on the provisions of the Emerson Act can help clarify the scope of the Act and awareness of its
protections, and in turn increase the amount of food donated.

The Emerson Act fails to provide liability protection for food recovery organizations that sell food at a
reduced price, and for donors that donate food to these organizations

The Emerson Act only protects donors when the end recipient of the donated food “is not required to give anything of
monetary value.”®” It does not provide liability protection for the food donor or food recovery organization when the end
recipient pays for the food, even at a reduced rate. This provision restricts the Emerson Act’s protections to traditional
models of food recovery that are limited to providing free food, and hinders development of innovative food recovery
models.

In recent years, nonprofit food recovery organizations and individuals have begun to test entrepreneurial approaches to
food recovery in a variety of ways. Some food recovery organizations that receive more produce than can be distributed
promptly in fresh form use that excess produce to make soup that is sold at a low price to support the operation of the
organization’s free services. Others are following the model of “social supermarkets,” popularized in Europe, that sell
reduced-cost, healthy food items at nonprofit retail stores located in low-income neighborhoods.® Such models hold the
promise of a long-term, financially sustainable solution to food recovery because they allow nonprofits to utilize the funds
generated to support their operations.

One example is Daily Table, a nonprofit retail store that opened in the summer of 2015 in the Dorchester neighborhood of
Boston, Massachusetts.® Daily Table sells nutritious foods and prepared meals at a low cost to residents of a neighborhood
with limited healthy food options. 7° Daily Table receives the majority of the food it sells and makes into meals through
donations and sells the food at a price comparable to fast food options, in order to provide families with healthy food
options at a low cost.” Such organizations can fill a need in communities where individuals are food insecure or lack regular
access to healthy foods, but for various reasons are unable to qualify for government assistance or adequately fulfill their
needs with the use of a food pantry or soup kitchen. They also can provide individuals with a wider variety of foods,
including fresh produce and prepared meals, and have longer operating hours than traditional food pantries.” Finally,
such models offer the potential for a sustainable solution to food recovery, as organizations can use customer payments to
offset the costs of labor, storage, preparation, and transportation of recovered food. These approaches can be particularly
well-suited to food insecure individuals who have sufficient income to contribute financially for the food they receive.

The current “no-charge” requirement in the Emerson Act hinders the development of such innovations and also constrains
food recovery organizations from broadening their offerings. By providing some of the food they receive for sale at a
reduced cost, food recovery organizations could use the funds generated to support their operations, thus helping them
meet additional demand for their traditional services. According to Feeding America, a nonprofit network of food banks,
“food banks across the nation continue to be stretched thin in their efforts to meet sustained high need in the wake of
the recession.””® Food recovery organizations struggle to receive both donations of wholesome, safe food and to generate
sufficient monetary donations to cover their labor, transportation, administrative, and other costs. Providing some of their
food offerings for sale using a reduced-cost grocery model could generate funds to support their operations, while also
giving them a chance to serve a broader client base. Organizations like Salvation Army and Goodwill utilize a similar model
— they leverage the funds from the sale of items, such as clothing, to support their free services, create jobs, and provide
job training programs. Allowing food recovery organizations to do the same could help to finance their ongoing work
addressing food insecurity for individuals and families, while allowing them to serve a broader population.

Food donors are reluctant to donate to food recovery organizations outside the scope of the Emerson Act’s liability
protections, when they could instead donate to covered organizations. Federal liability protection does not need to be
structured this way. Several states have improved upon the protections afforded by the Emerson Act by providing liability

I e, |
Don’t Waste, Donate: Enhancing Food Donations Through Federal Policy Page 9



protection even if the food recovery organization charges the end recipient of that food, so long as the food recovery
organization is a nonprofit. The language of these state statutes varies, but each reaches a similar result. More information
on these and other state laws can be found in Appendix A: State Liability Protection Laws. For instance,

e Arizona provides liability protection to donors that donate to a nonprofit (and to the nonprofit itself) that charges
the end recipients “a fee significantly less than the value of the [food] item.””*

e Oregon provides liability protection to donors that donate to a nonprofit (and to the nonprofit itself) that charges
the end recipient for donated food based “on a scale reflecting ability to pay or only requiring a shared maintenance
contribution.””

e Massachusetts provides liability protection to donors that donate to a nonprofit (and to the nonprofit itself) that
charges the end recipient for food at a level to “cover the cost of handling such food.””®

e New Hampshire provides liability protection to donors that donate to a nonprofit (and to the nonprofit itself) that
charges end recipients for food at a high enough cost to “cover the cost of handling and administering such food
and the distribution [of such food].”””

By going beyond the federal liability protection floor, these states encourage the development of innovative food recovery
models, allowing nonprofit organizations to charge recipients a discounted price. The Emerson Act can be structured
similarly in order to spur the development and testing of nonprofit social supermarkets and other innovative food recovery
models.

Recommendation: Congress should amend the Emerson Act to provide liability protection to nonprofit
organizations that either give food away for free or charge recipients a reduced fee. Allowing nonprofit
organizations to charge a reduced fee can help to offset the operating expenses and other costs associated with
donating and distributing the food. The state examples mentioned above can serve as models for extending
liability protections to organizations that sell donated food at a reduced price. Doing so allows food to be sold
at a reduced cost, benefitting both food insecure populations and the nonprofit, which can now rely on a more
sustainable funding source. The Emerson Act requires that the food recovery organization be a nonprofit organized
and operated “for religious, charitable, or educational purposes.”’® This ensures that any funds generated from the
sale of food will be used in furtherance of the organization’s charitable purpose to serve more individuals in need,
rather than for commercial purposes.

The Emerson Act fails to provide liability protection to donors donating directly to end recipients

The Emerson Act specifies that only donors who donate to a nonprofit organization that ultimately distributes the food
to those in need will be protected from liability; it does not offer protection when donors donate food directly to end
recipients. There may be instances where donors come into contact with individuals and families during the course of
business, and would like to be able to donate directly to these constituents. For example, a restaurant or deli located in a
neighborhood with high rates of food insecurity may wish to donate surplus food directly to food insecure individuals that
live nearby, or a school might want to send excess food home with students in need rather than throwing it out. People
in need wi